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In accordance with Human Rights Council (HRC) Resolution 5/1, the Center for Reproductive
Rights (the Center) and the Forum for Women, Law and Development (FWLD) present this
submission as non-governmental organizations (NGOs) to supplement the report of the government
of Nepal (the Government), scheduled for review by the HRC during its 23 session. The Center is
an international NGO with an office in Nepal dedicated to advancing reproductive freedom as a
fundamental right that all governments are legally obligated to protect, respect, and fulfill. FWLD is
a Nepal-based NGO working for the protection, promotion, and enjoyment of human rights.
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1. Introduction

This letter provides information regarding the recommendations raised during the first Universal
Periodic Report (UPR) of Nepal concerning violence and discrimination against women and
girls. Despite repeated recommendations from Member States and U.N. treaty-monitoring
bodies (TMBs) to the Government to address gender-based discrimination and violence, there
continues to be impunity for violations of girls’ and women’s rights arising from child marriage.
The Government has a due diligence obligation to address all forms of gender-based violence,
including child marriage as well as the sexual violence and reproductive health harms suffered
by married girls. This heightened obligation requires the Government to prevent, investigate,
punish, and provide legal remedies for all acts of violence against women and girls.! Despite
this obligation, the Government has failed to strengthen, effectively implement, and enforce
laws and policies prohibiting child marriage, leading to a widespread lack of accountability for
grave human rights violations suffered by Nepali women and girls.

II. Key Issues: Child Marriage and the Continuum of Harms Against Women and
Girls in Nepal

Child marriage continues to be among the most pervasive forms of violence experienced by
girls in Nepal. The Government’s 2011 national census estimated that approximately 75% of
married women were married before age 20.2 A 2014 UNICEF report found that 15% of women
ages 20 to 49 years were married before age 15, and 52% were married by age 18.% The
prevalence of child marriage varies by residence,” region,’ education,® household wealth,’ caste,
and ethnicity,? reflecting that child marriage is most prevalent among the most disadvantaged
and marginalized communities.

Child marriage disproportionately violates girls’ rights both because of the significantly higher
incidence among girls (82%) versus boys (18%),’ and because of the particular risks of sexual
violence and reproductive rights violations experienced by married girls throughout their lives.!”
Child marriage increases the likelihood of early pregnancy, which carries a heightened risk of
maternal mortality and morbidity.!! In Nepal, only 42% of births among girls under 20 years of
age are attended by a skilled provider.'? Studies reveal that there is a higher incidence of
maternal mortality in Nepal among girls under age 20 than for women in their twenties.'® Nepal
has the third highest rate of adolescent child birth in South Asia.'* According to the National
Demographic and Health Survey (NDHS), almost one quarter of Nepali women have given
birth to children by age 18, and nearly half by age 20.!° Uterine prolapse, which 10% of Nepali
women of reproductive age suffer,'¢ is also linked to early and frequent pregnancies. The
average woman who has undergone uterine prolapse surgery first experienced symptoms of



uterine prolapse at 26.8 years old, after their third pregnancy.!” Similarly, obstetric fistula,
where a hole develops between the rectum or bladder and the vagina leading to the leakage of
urine or feces, is another preventable pregnancy-related injury often suffered by women in
Nepal.'® According to United Nations Population Fund (UNPFA), “early marriage and young
age at delivery” is a primary risk factors for obstetric fistula.!® An estimated 200- 400 new cases
of obstetric fistula are reported annually in Nepal.?’

4. The barriers faced by women and girls in accessing reproductive health information and
services, including contraception and safe abortion procedures, further compound the high rate
of adolescent pregnancies and risks of maternal mortality and morbidity.?! The NDHS indicates
that the unmet need for contraception is highest among married adolescent girls ages 15-19,%
with only 17.6% of married adolescents having access to contraception.?? Only 38% of girls
ages 15-49 are aware that abortion is legal,>* and 46.5% are unaware of a place for seeking safe
abortion services.?

5. Child marriage also exposes young girls to physical and sexual violence, including forced
Initiation into sex and marital rape. According to the NDHS, one in six married girls in Nepal
reports experiencing physical violence, and one in three married girls reports being forced to
have sex by their husbands.?® A 2014 UNICEF study found that 29% of currently married girls
ages 15-19 in the Far and Mid-western region and 37% in the Terai region reported
experiencing sexual violence.?” The NDHS reveals that 47% of women who first had sex before
age 15 and 28.6% of women who first had sex between ages 15-19 stated that their initial
experience was forced and against their will; the majority of these cases occurred within
marriage.”® The NDHS also states that husbands are the perpetrators in nearly 90% of sexual
abuse cases.”

III. National Legal Framework

6. Child marriage violates Nepal’s national laws. Under the 2007 Interim Constitution of Nepal, the
Government is obligated to protect women and girls from sexual violence and risks to their
reproductive health,*® including child marriage, early pregnancy, and marital rape. Under Nepali
law, the minimum legal age for marriage for both men and women is 20,?! and, with guardian
consent, 18.32

7. Gaps and weaknesses in the law on child marriage contributing to widespread impunity.
While a person officiating, abetting, or arranging the marriage of a child faces criminal liability
under Nepali law, the penalties for such offenses are typically weak and provide a wide range of
discretionary sentencing power to judges.** Depending on the age of the child, the maximum
penalty for child marriage is imprisonment from six months to three years and a fine from NPR
1000 (USD 10) to NPR 10,000 (USD 100).3*

8. A marriage where one or both parties are below age 18 is voidable under Nepali law.**> However,
such marriages can be voided only if the couple does not have a child at the time of challenging
the legality of the marriage.*® Given the correlation between child marriage, the cultural
pressure on girls to prove their fertility soon after marriage, and the barriers to contraceptive
information and services, this exception can lead to girls effectively being trapped in child
marriages.
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Although marital rape is far too common in child marriages, criminal protections against marital
rape are weak. Nepali law recognizes marital rape as a crime,?’ but rape within marriage is
treated as a less serious offense than rape outside of marriage. The punishment for rape outside
of marriage ranges between 5 and 15 years imprisonment depending on the victim’s age, while
marital rape is punishable by a lesser 3 to 6 months imprisonment.*® In addition, the statute of
limitations for rape, including marital rape, is only 35 days,** which serves as a barrier for
young married girls to access appropriate legal mechanisms and seek protection under the
judicial system. This barrier is compounded by the fact that married girls often lack the
necessary decision-making authority and economic resources to seek legal representation
required to avail of protections and remedies under the law.*

No specific legal protections or services are available for girls who choose to leave child
marriages, and leaving is further complicated by issues such as the discriminatory laws related
to inheritance rights*' and Nepal’s practice of patrilineal transfer of citizenship.** For example,
in Nepal, married daughters are denied the right to inherit property from their parents.** Thus, if
a married girl opts to leave her marriage, she faces the prospect of not receiving any property
from either her husband or her parents.** Similarly, since one can only apply for citizenship
after the age of 16, a girl married before this age is expected to apply for citizenship through
her husband. Consequently, a girl married before the age of 16, who wants to leave her marriage
once she is 18, encounters practical difficulties in obtaining citizenship through her father
especially if her decision to end her marriage is not supported by her parents and as a result of
the patriarchal mindset of government officials who process citizenship applications.*

Poor enforcement of child marriage laws. The Government’s enforcement of its existing laws
prohibiting child marriage is far from adequate. From 2009 to 2012, only 22 cases of child
marriage were reported to Nepali police.*’ Nepal’s National Women Commission reports
having received no complaints regarding child marriage from 2010 to 2013.*® The Supreme
Court of Nepal has repeatedly noted the poor enforcement of child marriage laws and ordered
the Government to address this issue, specifically in Sapana Pradhan Malla and Others v.
Government of Nepal (2006),* Rama Panta Kharel and Others v. Government of Nepal
(2007),%° and Kavita Pandey v. Government of Nepal (2012).>! Despite these orders, the
Supreme Court’s Annual Reports indicates that in 2013 only 30 cases of child marriage were
filed in the district courts,>® 15 cases in the appellate courts,> and 1 case in the Supreme Court
of Nepal.>* Moreover, the Government’s Plan of Action on Holistic Development of
Adolescents aims to reduce child marriage by a mere 5% between 2013 and 2018, further
demonstrating the Government’s weak position on child marriage.

The lack of enforcement of laws prohibiting child marriage is also attributable to social and
legal barriers faced by married girls in accessing legal remedies. A study conducted in 15
districts of Nepal reveals that 53% of household heads are unaware of the minimum legal age of
marriage.*® Further, although child marriage is a criminal act and the onus is on the State to
prosecute child marriage cases,”’ since child marriages are not automatically void under the law
but only voidable, in reality the legal responsibility of ending a child marriage falls on the
adolescent girl which has resulted in a minimal number of cases being reported to the police.*®
Further, the Government’s failure to effectively implement its laws on birth and marriage
registration®” contributes to evidentiary gaps that make it extremely difficult for girls and
women to prove the occurrence of child marriages and for the Government to monitor the same.
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IV. International Legal Framework

Treaties and international policy documents adopted by governments worldwide consistently
hold that the failure to eliminate child marriage violates a broad range of human rights, and that
States parties are accountable for the severe pain, anguish, poor quality of life and even loss of
life that married girls suffer as a consequence of a child marriage.*® The persistence of child
marriage in Nepal contravenes long-standing and growing international condemnation of this
practice.®!

Child marriage constitutes violence and discrimination. Under international law, child
marriage is recognized as a violation of the special obligation to protect children’s rights.®? It
also is recognized as a violation of women’s rights to equality and non-discrimination,®® causing
suffering and marginalization of women.% The U.N. Special Rapporteur on Violence Against
Women expressed concern about forced and early marriages as well as sexual violence and
reproductive health harm as forms of violence against women.® Child marriage also is
condemned as a form of torture and cruel, inhuman and degrading treatment by the Committee
Against Torture.®® As a signatory to U.N. human rights treaties,®’ the Government has a due
diligence obligation to protect women and girls from child marriage and the resulting harms,
which constitute gender-based violence and a form of violence against children.®® Thus, States
parties must “take all appropriate legislative, administrative, social and educational measures to
protect the child from all forms of physical or mental violence, injury or abuse, neglect or
negligent treatment, maltreatment or exploitations.”® States parties also must ensure that
adolescents are provided access to sexual and reproductive health information’® and adolescent-
friendly health services, including contraception, safe abortion,”! and obstetric care.”?

U.N. TMBs’ recommendations on child marriage to the Government. Since the
Government’s last UPR, several U.N. TMBs have expressed concern about the prevalence of
child marriage in Nepal”® TMBs have also called for the Government to implement its own
Supreme Court orders condemning child marriage and to ensure effective implementation and
enforcement of national laws prohibiting child marriage, including appropriate sanctions and
prosecution of those involved in the performance or promotion of child marriages.” TMBs have
expressed concern to the Government about maternal mortality and morbidity among rural,
poor, and young women and the barriers such women and girls face in accessing reproductive
health services, including maternal health care, preventative services for uterine prolapse,
contraceptive information and services, and safe abortion services.”® Further, TMBs have called
for the Government to ensure proper prevention, investigation, prosecution and remedies for
violence against women, including marital rape, and that the penalties for such crimes be made
commensurate with their gravity and human rights law.”® Finally, TMBs have specifically called
for increased birth registration in Nepal.”’

International political commitments to end child marriage. In 2013, the Government took a
laudable step by co-sponsoring a historic HRC procedural resolution aimed at “strengthening
efforts to prevent and eliminate child, early, and forced marriage.”’® However, by not formally
supporting subsequent General Assembly resolutions on child marriage, the Government failed
to demonstrate consistency in its international commitment to fully recognize child marriage as
a human rights concern and to end the harmful practice.”
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V. Regional Human Rights Framework

The Government should be commended for committing to the Regional Action Plan to End
Child Marriage in South Asia (Regional Action Plan), which requires governments to address
the social and economic root causes of child marriage and promote laws and policies aimed at
eliminating child marriage.®® In line with this commitment, since April 2014 the Government
has taken steps to develop a National Strategy to End Child Marriage in Nepal (National
Strategy). This is a positive step, and swift finalization and effective implementation of the
National Strategy will be critical. Further, due credit be given to Nepal’s leadership on this issue
including by hosting the first ever Regional Convening on Using Law to Promote
Accountability to End Child Marriage in November 2014, which led to the adoption of the
Kathmandu Call for Action to End Child Marriage in South Asia (Call for Action). The Call for
Action enumerates concrete steps that must be taken immediately to end child marriage
including strengthening and ensuring effective enforcement of national laws, providing legal
remedies in cases of child marriage, and urgently addressing the reproductive health needs of
married girls.%!

VI.  Questions & Recommendations

Child marriage is a leading cause of discrimination and violence against women and girls in
Nepal, and constitutes a grave human rights crisis. We respectfully urge HRC Member States to
raise the issue of continuing impunity for child marriage in Nepal and to encourage the
Government to do more to prevent and address the resulting human rights violations by raising
the following questions:

What specific steps are being taken by the Government to effectively enforce laws
prohibiting child marriage and to ensure practical access to effective legal remedies and
redress for victims of child marriage?

What specific steps are being taken by the Government to provide legal remedies for
different forms of violence against women that are recognized as crimes, such as marital
rape and other forms of physical and sexual abuse of minors?

What steps are being taken by the Government to address the poor enforcement of legal
provisions that prohibit child marriage and inconsistencies between such provisions and
inheritance laws that deny married women equal property rights, and consequently deter
them from seeking legal remedies against a child marriage? Similarly what is being done to
address the practical difficulties and discrimination faced by women married as children,
who take steps to legally end their marriage, when they apply for citizenship?

What measures are being taken by the Government to ensure access to a full range of
reproductive health information and services, including contraceptive information and
services, maternal health care, and safe abortion services, to young married girls and those at
risk of child marriage?

Following up on past UPR recommendations to the Government concerning gender-based
violence and discrimination, we request that the HRC Member States consider making the
following recommendations:



i.  To end child marriage, which is recognized as an impediment to achieving gender equality,
immediately review legal provisions on child marriage to identify gaps and inconsistencies
with other laws that that lead to violations of women’s and girls’ rights and take steps to
reform them in line with Nepal’s constitutional obligations and international commitments.

ii.  To end child marriage, a form of gender-based violence, ensure effective enforcement of
laws and policies aimed at preventing and prosecuting child marriage and remove barriers to
access to effective legal remedies and redress for victims.

iii.  To address human rights violations associated with child marriage, ensure effective
enforcement of laws and policies aimed at preventing and prosecuting different forms of
sexual and physical violence against women and girls and remove barriers to access to
effective legal remedies and redress for victims.

iv.  Take steps to educate girls about the risks of early pregnancy and empower them to protect
themselves from child marriage by raising awareness about the law in vulnerable
communities.

v.  Ensure access to a full range of reproductive health information and services for married
girls, and women who were married as children, as a means to enable them to prevent and
address the harmful sexual and reproductive health consequences of child marriage and
early pregnancy

Sincerely,
-
!
s
Melissa Upreti Meera Dhungana
Regional Director for Asia President
Center for Reproductive Rights Forum for Women, Law and Development
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